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RULES and REGULATI ONS
OFFI CE OF PERSONNEL MANAGEMENT
5 CFR Part 724
RI'N 3206- AK38

I mpl enentation of Title Il of the Notification and Federal Enpl oyee
Antidiscrimnation and Retaliation Act of 2002--Notification & Training

Thur sday, July 20, 2006

AGENCY: O fice of Personnel Managenent.
*41095 ACTION: Final rule.

SUMVARY: The O fice of Personnel Managenment (OPM is issuing final regulations to
carry out the notification and training requirements of the Notification and Federa
Enpl oyees Antidiscrimnation and Retaliation Act of 2002 (No FEAR Act). This rule
will inplenment the notice and training provisions of the No FEAR Act.

DATES: Effective Septenber 18, 2006.

FOR FURTHER | NFORMATI ON CONTACT: Gary D. Wahlert by tel ephone at (202) 606- 2930; by
FAX at (202) 606-2613; or by e-nail at NoFEAR@pm gov.

SUPPLENMENTARY | NFORMATI ON:
Backgr ound

The United States and its citizens are best served when the Federal workplace is
free of discrimnation and retaliation. In order to maintain a productive workpl ace
that is fully engaged with the many inportant m ssions before the Governnent,
Congress noted that it is essential that the rights of enployees, former enployees
and applicants for Federal enploynent under Federal antidiscrimnation and
whi st ebl oner protection | aws be steadfastly protected. Congress al so stated that
agenci es cannot be run effectively if those agencies practice or tolerate
di scrimnation. Congress has found that notification of present and forner Federa
enpl oyees and applicants for Federal enploynent of their rights under
antidi scrimnation and whistleblower protection |aws, conbined with training of
current enpl oyees, should increase Federal agency conpliance with the |aws. Congress
entrusted the President with the authority to pronmulgate rules to carry out this
title, and the President, in turn, delegated to OPMthe authority to issue
regul ations to inplenent the notification and training provisions of Title Il of the
No FEAR Act, Public Law 107-174. These regul ations carry out that authority.

I nt roducti on

On February 28, 2005, OPM published at 70 FR 9544 (2005) a proposed rule

i npl enenting the notification and training provisions of the No FEAR Act and
providing a 60-day comrent period. On May 26, 2005, OPMat 70 FR 30380 (2005)

ext ended the comment period to June 28, 2005. OPM received 18 conments from Feder al
agenci es or departments, 6 comments from union representatives, and 15 comrents from
others, including the No FEAR Coal iti on. OPM commends and thanks all who have

provi ded comments on this inportant topic, and OPM has carefully consi dered each
comrent .
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Comments on Definitions

The proposed regul ati ons defined the following terns that are used in the
regul ations: "antidiscrimnation |aws," "whistleblower protection |laws,” "notice,"
and "training."

Several comenters suggested that the definition of antidiscrimnation | ans be
expanded to cover matters under 5 U . S.C. 2302(b)(10) in order to include

di scrimnation on the basis of sexual orientation as a form of prohibited

di scrimnation under the No FEAR Act. Sone stated that Executive Order 13087
(anmendi ng Executive Order 11478, "Equal Enploynent Qpportunity in the Federa
Government ™) prohibits discrimnation on the basis of sexual orientation. OPM notes
that the No FEAR Act does not directly refer to 5 U . S.C._2302(b)(10) as a | aw
covered by the Act or refer to Executive Order 13087 (or 11478) as being covered by
the Act. The regul ati ons address those matters directly identified in the No FEAR
Act. Therefore, the suggestion is not adopted.

Several comenters suggested that the definition of whistleblower protection | aws
be expanded to cover whistlebl ower protections under other laws, e.g., Cean Air
Act, Safe Drinking Water Act, and others. The No FEAR Act does not directly refer to
whi st | ebl oner protections other than those established by the Wi stl ebl ower
Protection Act of 1989, as anended. Again, the regul ati ons address those matters
directly identified in the No FEAR Act. Thus, the suggestion is not adopted.

Comments on Notification Cbligations

The proposed regul ations prescribed the "time, form and nmanner" of the notices to
enpl oyees, forner enpl oyees, and applicants as required by section 202 of the No
FEAR Act. The proposal included nodel paragraphs for agencies to use and proposed
the tine frames for the notification process.

Several comenters asked that OPMclarify what is neant by "forner enployee" in
ternms of agencies' obligation to notify former enployees about their rights under
Federal antidiscrimnation and whistleblower protection laws. In this regard, the
comenters wanted to know how | ong after an enployee |left an agency would it be
until the agency's obligation to notify himor her expires. OPM notes that the No
FEAR Act makes no distinction about forner enployees and when they are to be
notified, that is, there is no tinme [imtation on former enployees' rights to be
notified under the Act. OPM al so notes, however, that the proposed rule did not
requi re agenci es to contact fornmer enployees and applicants individually but could
provide notice though other neans, e.g., posting a notice on agencies' Wb sites.
The final rule has been revised to nmake this clearer by requiring that the initia
noti ce be published in the Federal Register and the sanme notice be posted on each
agency's Wb site.

Several commenters requested a clearer explanation of agency notice obligations and
how they are to neet them Sonme comenters requested that the regulations clarify
agency responsibilities to post notices through the Federal Register process. One
coment er suggested that OPM post a governnent-w de notice through this process on
behal f of all agencies. OPM notes that the Federal Register process *41096 was
identified as an approved nmeans to neet notification obligations under the Act in
t hose cases where the agency does not have a Wb site and the regul ati ons have been
clarified in this regard. Because the notice obligation rests with individua
agenci es, however, OPM declines to adopt the suggestion that OPM post a governnent-
wide notice. At a mninmum agencies are required to include in their notices the
text required by these regul ations but may al so add additional text in |ight of
their individual agency circunstances. The final regulation also draws distinctions
bet ween the notice for enployees and notice for forner enpl oyees and applicants.
Finally, one comenter asked whether a single posting on an agency's |nternet VWb
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site would neet the initial notification requirenents of section 724.202(e) of the
proposed rule. OPMs response is that it would not. The final rules require that al
agencies' initial notices be published in the Federal Register. In addition, al
agencies with Wb sites are required to place the same notices on their sites where
they are to remain until replaced or revised.

Several comenters suggested that agencies be afforded discretion and flexibility
to nodify the proposed nodel notice |anguage to fit their needs rather than be
required to use the nodel |anguage verbatim Because the notice obligation applies
gover nnentwi de, OPM bel i eves that the required information established by these
regul ati ons should be consistent governnentw de. This would elimnate any confusion
that mght be created if content varied fromagency to agency. Therefore, OPM does
not adopt the suggestion and agencies are required to use the nodel |anguage
contained in the regulations. Wiile the required informati on woul d be consi st ent
gover nnentwi de, OPM notes that agenci es have the authority under the regulations to
provide additional information within the notice. One comenter noted that the
proposed section 724.202(f) would require agencies to provide a notice in
alternative, accessible formats if requested by enpl oyees, forner enpl oyees and
applicants. The comenter was concerned that this mght be read to inpose
requi renents beyond those covered in section 508 of the Rehabilitation Act of 1973,
as anmended. OPM notes that section 508 is limted to electronic naterials and the
regul ati ons address other materials such as (non-electronic) witten notices.
Therefore, OPM has not deleted the section but has nodified it to state that
agencies are obligated to provide requested notices in alternative, accessible
formats to the extent required by | aw.

Several comenters suggested that the nodel |anguage describing the bases for
prohi bi ted discrimnation be expanded to include sexual orientation. As noted
previously in discussing the definition of antidiscrimnation |aws, OPM has deci ded
not to expand the regul ati ons beyond the express terns of the No FEAR Act; thus the
suggestion is not adopted. Similar suggestions that the nodel |anguage include
references to types of whistleblow ng other than that protected by the Wi stlebl ower
Protection Act of 1989, as anended, are not adopted because OPM has deci ded not to
expand the regul ations as previously discussed.

One comenter suggested as unnecessary the | ast sentence in the "D sciplinary
Actions" portion of the nodel |anguage that states agencies may not take unfounded
disciplinary actions. OPMbelieves it is inportant to state clearly that the No FEAR
Act does not change existing laws with respect to taking disciplinary actions. As
the No FEAR Act states in section 102, increased accountability under the Act is not
furthered "by taking unfounded disciplinary actions agai nst nmanagers or by violating
the procedural rights of nmanagers." Thus, OPM does not adopt the suggestion.

OPM al so made a technical change to the "Disciplinary Actions" portion of the node
| anguage to clarify the circunstances in which disciplinary action may be
appropriate. Accordingly, the final rule states that enpl oyees nay be disciplined
for conduct inconsistent with Federal antidiscrimnation and whistl ebl ower
protection | aws.

Several comenters requested clarification of the relationship of the No FEAR Act
notification process to the Ofice of Special Counsel (OSC) certification program
whi ch calls for agencies to inform enpl oyees about their whistleblower protection
rights. During the devel opment of the proposed regul ati ons, OPM consulted OSC on
this issue and we agreed there is overlap between the two notification prograns,
with the No FEAR Act notification obligation being broader. As a result, a properly
conpl eted notice under the No FEAR Act might al so neet that agency's obligations
under OSC s certification program Agencies are cautioned, however, to verify with
OSC that their specific No FEAR notification process in fact does neet the
requi renents of the OSC s program An agency's OSC- approved notice that includes the
m ni rum nodel | anguage in these regul ations would satisfy the notification
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requi renents of the No Fear Act.

One coment er suggested that the proposed nodel |anguage stating that "you may
pursue a discrimnation conplaint by filing a grievance through your agency's

adm ni strative or negotiated grievance procedures, if such procedures apply and are
available” is in error. The conmenter asserted that allegations of discrimnation
cannot be addressed by an agency's adm nistrative grievance procedure. Wile OPMs
former rules on adm nistrative grievance procedures prohibited such coverage, OPM
elimnated that restriction ten years ago (see 60 FR 47040, Septenber 11, 1995), and
some agenci es do provide for such coverage in their admnistrative grievance

pr ocedur e.

Comments on Training bligations

The proposed regul ations prescribed the requirements for Federal agencies to
provide training under section 202 of the No FEAR Act to all their enployees
regarding their rights and renedi es under Federal antidiscrimnation and
whi st | ebl ower protection | aws. The proposed regul ations called for agencies to
devel op witten plans for neeting their training obligations under the Act and
prescribed time Iimts for providing the training.

A commenter noted that sone of the tine frames in the regul ations were expressed in
"busi ness days" while others used "cal endar days" and suggested that the final rule
use consistent term nol ogy. OPM agrees that consistency within the regul ations
pronotes better understanding and therefore adopts the suggestion. As a result, the
tinme frames in the final regulations have been nodified to use the term cal endar
days in all cases and the nunber of cal endar days adjusted to reflect a conparable
amount of actual tine as proposed, e.g., 90 cal endar days instead of 60 business
days.

One comenter suggested that the word "content" be replaced in section 724.203(b)
of the proposed regul ati ons concerning training plans because the "content" of
training is already set by the No FEAR Act itself, i.e., training on the rights and
remedi es avail abl e under the Antidiscrimnation Laws and Wi stl ebl ower Protection
Laws. OPM agrees and adopts the suggestion, changing "content"” to "training
materi al s" as a necessary elenment to be described in each agency's training plan

In another reference to the content of agency training, a second commenter noted
that section 102(5)(B) of the No FEAR Act provides that "Federal *41097 agencies
shoul d ensure that managers have adequate training in the nanagenent of a diverse
wor kforce and in dispute resolution and ot her essential communication skills." This
provision is part of a nunber of itens in the Act reflecting the "Sense of
Congress"; however, this |language is not repeated in the Act's section 202(c) which
i ndependent|y prescribes the content of agency training. Training on dispute
resol ution and communi cations skills, for exanple, may be beneficial, and agencies
are free to include such topics in their training prograns. Such topics are not,
however, required under the Act and OPM declines to require such training as part of
agencies' obligation to train enployees on the rights and renedi es avail abl e under
the Antidiscrimnation Laws and Wi stl ebl ower Protection Laws.

In addition to the above specific issues, a nunber of comenters suggested that OPM
revi ew and/ or approve agency training prograns, provide an oversight/enforcenent
nechani smon training, and receive periodic reports from agenci es. Sone comenters
suggested that the No FEAR Coalition be a part of an OPMrevi ew process of agency
training plans. OPM notes that under section 724.302(a)(9) of the proposed rule,
each agency will be required to report on their witten plan devel oped under
724.203(a) of this final rule. Copies of the agency's report will be provided to
Menbers of Congress, the Chair of the EEOCC, the Attorney General and the Director of
OPM This reporting mechanismwi |l provide an appropriate |evel of oversight;
therefore the suggestions are not adopted.
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Several comenters suggested that the Equal Enpl oyment Opportunity Conm ssion and
the Ofice of Special Counsel develop training prograns that agencies could use to
meet their training obligations. OPMnotes that the No FEAR Act did not task these
agencies with that responsibility, and OPMw ||l not do so. Agencies, however, may
seek assistance and information fromthese agencies.

One comenter recommended that the final rule clarify that, while agencies are
required to train their enployees, this requirenent does not extend to contract
enpl oyees. OPM believes that the |language is clear on its face that only current
Federal enployees are to be trained; thus OPM does not adopt the reconmmendati on.

One comenter suggested that OPMrequire agencies to conduct face-to-face training
as opposed to other types of training, e.g., conputer-based training. OPM has
determined that it is best left to agencies to decide the nost appropriate nethod(s)
of training for their enployees. OPMtherefore declines to adopt this suggestion.

One comenter noted that the proposed regul ati ons appeared to require agencies to
i ncorporate No FEAR Act training into their new enpl oyee orientation prograns if
t hey have such prograns. Wile agencies may do so (and OPM believes this may be an
efficient vehicle for agencies to neet their training obligations), OPMdid not
intend to prevent agencies fromconducting other training for new enpl oyees outside
of the orientation process. OPMs intent instead is to ensure that if training is
not done during a new enpl oyee orientation, it is conpleted within 90 cal endar days
after an enpl oyee enters on duty. Therefore, OPM has nodified the regulation to
clarify that agencies may train new enployees on the rights and renedi es under
Federal antidiscrimnation and whistlebl ower protection | aws using new enpl oyee
orientation prograns or other training prograns as long as the applicable training
programis conpleted within 90 cal endar days after an enpl oyee enters on duty.

Many commenters expressed concern about the proposed requirenent that agencies
conplete initial training of their enployees under the No FEAR Act by Septenber 30,
2005. Their concerns include the |logistics of training |arge nunbers of enployees in
a short tine, the burden on small agencies with linmted resources, and the Federa
budget request cycle. A nunber of commenters suggested that Septenber 30, 2006,
woul d be a nore feasible date for conpleting initial training. One conmenter
suggested noving the initial training date to 2007. O her comenters, including the
No FEAR Coalition, however, expressed their deep concern about the amount of tine
al ready expended in devel opi ng the regul ati ons governing training. In balancing
t hese concerns, OPM notes the inportance Congress has attached to the training
obligation, and concludes that it is inperative that agencies be allowed sufficient
tinme to devel op and deliver to enployees the quality training that they deserve and
to which they are entitled under the Act. Therefore, OPM has decided to require that
initial training be conpleted within 90 days of the effective date of these
regul ati ons.

Several commenters expressed concern about the proposed rule's requirenent for a
two-year training cycle after the initial training is conpleted. Some reconmended no
additional training and anot her recommended a five-year cycle. OPM has taken into
account comments on the initial training, e.g., the logistics of training |arge
nunbers of enpl oyees, the burdens on small agencies, and the Federal budget request
cycle. OPM believes, however, that on-going training is essential to maintaining a
wor kforce that is know edgeabl e about its rights and renedi es under these | aws.
Accordingly, OPMis retaining the two-year training cycle as proposed

M scel | aneous Comment s
One comenter suggested that OPMissue regul ations concerning the discipline of

enpl oyees for violations of Federal antidiscrimnation and whistleblower protection
laws. OPM notes that section 204 of Title Il of the No FEAR Act requires the
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President or his designee (OPM to conduct a study of agency best practices in
taki ng such disciplinary actions and then to devel op advi sory guidelines for
agencies to follow in taking action. Because the No FEAR Act (through del egati on by
the President) already assigns this simlar responsibility to OPM the suggestion is
not adopt ed.

Regul atory Flexibility Act

| certify that this regulation will not have a significant econom c inpact on a
substantial nunber of small entities because the regulations pertain only to Federa
enpl oyees and agenci es.
E.O 12866, Regul atory Review

This final rule has been reviewed by the Ofice of Managenent and Budget under
Executive Order 12866.

E.O 13132

This regulation will not have substantial direct effects on the States, on the

rel ati onshi p between the National Government and the States, or on distribution of
power and responsibilities anong the various |evels of government. Therefore, in
accordance with Executive Order 13132, it is determned that this rule does not have
sufficient federalisminplications to warrant preparation of a Federalism
Assessnent .

E.O 12988, Civil Justice Reform

This regul ati on neets the applicable standard set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of 1995

This rule will not result in the expenditure by State, local and triba
governnents, in the aggregate, or by the private sector, of $100, 000,000 or nore in
any one year, and it will not significantly or uniquely affect small governnents.
Therefore, no actions were *41098 deened necessary under the provisions of the
Unfunded Mandates Reform Act of 1995.

Congr essi onal Revi ew Act

This action pertains to agency managenent, personnel and organi zati on and does not
substantially affect the rights or obligations of non-agency parties and,
accordingly, is not a "rule" as that termis used by the Congressional Review Act
(Subtitle E of the Small Business Regul atory Enforcenent Fairness Act of 1996
(SBREFA)). Therefore, the reporting requirement of 5 U S.C._801 does not apply.
Li st of Subjects in 5 CFR Part 724

Admi ni strative practice and procedure, Gvil rights, C ains.

U S. Ofice of Personnel Managenent.

Linda M Spri nger,

Director.

Accordi ngly, OPM anends part 724 of title 5, Code of Federal Regul ations, as
fol | ows:
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PART 724--1 MPLEMENTATI ON OF TITLE Il OF THE NOTI FI CATI ON AND FEDERAL EMPLOYEE
ANTI DI SCRI M NATI ON AND RETALI ATI ON ACT OF 2002

1. The authority citation for part 724 continues to read as foll ows:

Authority: Sec. 204 of Public Law 107-174; Presidential Menorandum dated July 8
2003, "Del egation of Authority Under Section 204(a) of the Notification and Federa
Enpl oyee Antidi scrimnation Act of 2002."

Subpart A--Rei nbursenent of Judgnent Fund

5 CFR 8§ 724.102

2. In 8§ 724.102 of subpart A, add new definitions for Antidiscrimnation Laws,
Noti ce, Training, and Whistleblower Protection Laws in al phabetical order to read as
fol |l ows:

5 CFR § 724.102

8 724.102 Definitions.

* * *x * %

Antidiscrimnation Laws refers to 5 U.S.C. 2302(b)(1), 5 U.S.C. 2302(b)(9) as
applied to conduct described in 5 U S.C.2302(b)(1), 29 U S C. 206(d), 29 US.C
631, 29 U.S.C 633a, 29 U S. C 791 and 42 U . S.C. 2000e-16.

* * *x * *

Notice neans the witten information provided by Federal agencies about the rights
and protections avail abl e under Federal Antidiscrimnation Laws and Wi stl ebl ower
Protection Laws.

* * *x * *

Trai ni ng neans the process by which Federal agencies instruct their enployees
regarding the rights and renedi es applicable to such enpl oyees under the Federa
Antidiscrimnation Laws and Wi stl ebl ower Protection Laws.

VWi st ebl ower Protection Laws refers to 5 U.S.C. 2302(b)(8) or 5 U.S.C. 2302(b)(9)
as applied to conduct described in 5 U S C 2302(b)(8).

3. A new subpart Bto Part 724 is added to read as foll ows:

Subpart B--Notification of Rights and Protections and Trai ning

Sec.

724.201 Purpose and scope.

724.202 Notice obligations.

724.203 Training obligations.

5 CFR § 724.201

§ 724.201 Purpose and scope.

(a) This subpart inplements Title Il of the Notification and Federal Enpl oyee
Antidiscrimnation and Retaliation Act of 2002 concerning the obligation of Federa
agencies to notify all enployees, former enployees, and applicants for Federa

enpl oynent of the rights and protections available to them under the Federa
Antidiscrimnation Laws and Wi stl ebl ower Protection Laws. This subpart al so
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i npl enents Title Il concerning the obligation of agencies to train their enpl oyees
on such rights and renmedi es. The regul ati ons descri be agency obligations and the
procedures for witten notification and training.

(b) Pursuant to section 205 of the No FEAR Act, neither that Act nor this notice
creates, expands or reduces any rights otherw se avail able to any enpl oyee, forner
enpl oyee or applicant under the laws of the United States, including the provisions
of law specified in 5 U S C 2302(d).

5 CFR § 724.202

§ 724.202 Notice obligations.

(a) Each agency must provide notice to all of its enployees, former enpl oyees, and
applicants for Federal enploynment about the rights and renmedi es avail abl e under the
Antidi scrimnation Laws and Whi stl ebl ower Protection Laws applicable to them

(b) The notice under this part nust be titled, "No FEAR Act Notice."

(c) Each agency nust provide initial notice within 60 cal endar days after Septenber
18, 2006. Thereafter, the notice nmust be provided by the end of each successive
fiscal year and any posted materials nust remain in place until replaced or revised.

(d) After the initial notice, each agency nust provide the notice to new enpl oyees
within 90 cal endar days of entering on duty.

(e) Each agency nust provide the notice to its enployees in paper (e.g., letter,
poster or brochure) and/or electronic form(e.g., e-nail, internal agency electronic
site, or Internet Wb site). Each agency nust publish the initial notice in the
Federal Register. Agencies with Internet Web sites nust al so post the notice on
those Wb sites, in conpliance with section 508 of the Rehabilitation Act of 1973,
as anmended. For agencies with conponents that operate Internet Wb sites, the notice
nmust be nade avail abl e by hyperlinks fromthe Internet Wb sites of both the
conponent and the parent agency. An agency nay neet its paper and el ectronic notice
obligation to former enpl oyees and applicants by publishing the initial notice in
the Federal Register and posting the notice on its Internet Wb site if it has one.

(f) To the extent required by |aw and upon request by enpl oyees, forner enpl oyees
and applicants, each agency nmust provide the notice in alternative, accessible
formats.

(g) Unless an agency is exenpt fromthe cited statutory provisions, the follow ng
is the mninumtext to be included in the notice. Each agency may i ncorporate
additional information within the nodel paragraphs, as appropriate.

Model Par agr aphs

No Fear Act Notice

On May 15, 2002, Congress enacted the "Notification and Federal Enpl oyee
Antidiscrimnation and Retaliation Act of 2002," which is now known as the No FEAR

Act. One purpose of the Act is to "require that Federal agencies be accountable for
violations of antidiscrimnation and whistleblower protection |aws." Public Law 107-

174, Summary. |In support of this purpose, Congress found that "agencies cannot be
run effectively if those agencies practice or tolerate discrimnation.” Public Law
107-174, Title I, General Provisions, section 101(1).

The Act also requires this agency to provide this notice to Federal enpl oyees,

fornmer Federal enployees and applicants for Federal enploynent to informyou of the
rights and protections available to you under Federal antidiscrimnation and
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whi st ebl ower protection | aws.
Anti di scrimnation Laws

A Federal agency cannot discrimnate agai nst an enpl oyee or applicant with respect
to the ternms, conditions or privileges of enploynent on the basis of race, color
religion, sex, national origin, age, disability, marital status or politica
affiliation. Discrimnation on these bases is prohibited by one or nore of the
following statutes: 5 U S C 2302(b)(1), 29 U S C 206(d), 29 U S C 631, 29 US C
633a, 29 U.S.C. 791 and 42 U.S.C._ 2000e-16.

If you believe that you have been the victimof unlawful discrimnation on the
basis of race, color, religion, sex, national origin or disability, you nust contact
an *41099 Equal Enpl oynent Opportunity (EEO counselor w thin 45 cal endar days of
the alleged discrimnatory action, or, in the case of a personnel action, within 45
cal endar days of the effective date of the action, before you can file a form
conpl aint of discrimnation with your agency. See, e.g. 29 CFR 1614. If you believe
that you have been the victimof unlawful discrimnation on the basis of age, you
nust either contact an EEO counsel or as noted above or give notice of intent to sue
to the Equal Enployment Qpportunity Conm ssion (EEOCC) within 180 cal endar days of
the alleged discrimnatory action. If you are alleging discrimnation based on
marital status or political affiliation, you may file a witten conplaint with the
U S Ofice of Special Counsel (0SC) (see contact information below). In the
alternative (or in sonme cases, in addition), you may pursue a discrimnation
conplaint by filing a grievance through your agency's adm nistrative or negoti ated
grievance procedures, if such procedures apply and are avail abl e.

Wi st | ebl ower Protection Laws

A Federal enployee with authority to take, direct others to take, reconmend or
approve any personnel action rmust not use that authority to take or fail to take, or
threaten to take or fail to take, a personnel action agai nst an enpl oyee or
appl i cant because of disclosure of information by that individual that is reasonably
believed to evidence violations of law, rule or regulation; gross m smanagenent;
gross waste of funds; an abuse of authority; or a substantial and specific danger to
public health or safety, unless disclosure of such information is specifically
prohi bited by law and such information is specifically required by Executive order
to be kept secret in the interest of national defense or the conduct of foreign
affairs.

Ret al i ati on agai nst an enpl oyee or applicant for making a protected disclosure is
prohibited by 5 U . S.C. 2302(b)(8). If you believe that you have been the victim of
whi stl ebl ower retaliation, you may file a witten conplaint (Form OSC-11) with the
US. Ofice of Special Counsel at 1730 M Street NW, Suite 218, Washi ngton, DC
20036- 4505 or online through the OSC Wb site--http:// ww. 0osc. gov.

Retaliation for Engaging in Protected Activity

A Federal agency cannot retaliate against an enpl oyee or applicant because that

i ndi vi dual exercises his or her rights under any of the Federal antidiscrimnation
or whistleblower protection |aws |isted above. If you believe that you are the
victimof retaliation for engaging in protected activity, you nmust follow, as
appropriate, the procedures described in the Antidiscrimnation Laws and

Wi st | ebl ower Protection Laws sections or, if applicable, the admnistrative or
negoti ated gri evance procedures in order to pursue any | egal renedy.

Di sciplinary Actions

Under the existing | aws, each agency retains the right, where appropriate, to
di sci pline a Federal enployee for conduct that is inconsistent with Federa
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Antidiscrimnation and Whistlebl ower Protection Laws up to and including removal. |f
OSC has initiated an investigation under 5 U . S.C. 1214, however, according to 5

U S.C 1214(f), agencies nmust seek approval fromthe Special Counsel to discipline
enpl oyees for, anong other activities, engaging in prohibited retaliation. Nothing
in the No FEAR Act alters existing laws or permts an agency to take unfounded

di sciplinary action against a Federal enployee or to violate the procedural rights
of a Federal enployee who has been accused of discrimnation

Addi tional Information

For further information regarding the No FEAR Act regulations, refer to 5 CFR part
724, as well as the appropriate offices within your agency (e.g., EEQcivil rights
of fice, human resources office or legal office). Additional information regarding
Federal antidiscrimnation, whistleblower protection and retaliation |aws can be
found at the EEOC Wb site--http://ww. eeoc. gov and the OSC Wb site--
http://ww. osc. gov.

Exi sting R ghts Unchanged

Pursuant to section 205 of the No FEAR Act, neither the Act nor this notice
creates, expands or reduces any rights otherw se available to any enpl oyee, forner
enpl oyee or applicant under the laws of the United States, including the provisions
of law specified in 5 U S C 2302(d).

5 CFR § 724.203
§ 724.203 Training obligations.
(a) Each agency must develop a witten plan to train all of its enpl oyees
(i ncl udi ng supervi sors and managers) about the rights and renedi es avail abl e under
the Antidiscrimnation Laws and VWi stl ebl ower Protection Laws applicable to them

(b) Each agency shall have the discretion to develop the instructional materials
and nmethod of its training plan. Each agency training plan shall descri be:

(1) The instructional materials and nethod of the training,

(2) The training schedule, and

(3) The neans of docunenting conpletion of training.

(c) Each agency may contact EECC and/or OSC for information and/or assistance
regardi ng the agency's training program Neither agency, however, shall have
authority under this regulation to review or approve an agency's training plan.

(d) Each agency is encouraged to inplenent its training as soon as possible, but
required to conplete the initial training under this subpart for all enployees
(i ncludi ng supervisors and managers) by Decenber 17, 2006. Thereafter, each agency
nmust train all enployees on a training cycle of no | onger than every 2 years.

(e) After the initial training is conpleted, each agency must train new enpl oyees
as part of its agency orientation programor other training program Any agency that
does not use a new enpl oyee orientation programfor this purpose nust train new
enpl oyees within 90 cal endar days of the new enpl oyees' appoi ntnent.

[FR Doc. E6-11541 Filed 7-19-06; 8:45 ani
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